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To     The  Honourable  R.  Roy  McMurtry,  Q.C., 
Attorney  General  for  Ontario. 


Dear  Mr.  Attorney: 

As  a  result  of  correspondence  from  a  member  of  the  County  Court 
Bench,  the  Commission  undertook  a  study  of  the  impact  of  divorce  upon 
existing  wills  and  the  need  for  legislative  reform.  Occasionally,  ex-spouses 
have  been  the  unintended  recipients  of  windfall  benefits  resulting  from  their 
former  spouses'  neglect  to  alter  a  will  following  divorce.  A  number  of 
other  jurisdictions  have  amended  their  wills  legislation  to  provide  that  the 
subsequent  divorce  of  a  testator  will  operate  to  modify  a  prior  will.  We 
have  considered  the  need  for  a  similar  reform  of  Ontario  law. 

After  undertaking  comparative  research,  we  arranged  a  meeting  with 
representatives  of  the  Ontario  Branch  of  the  Canadian  Bar  Association  to 
discuss  alternative  approaches  to  reform.  Following  this  process  of  con- 
sultation to  obtain  the  views  of  the  practising  bar  and  after  comprehensive 
research,  the  Commission  now  presents  its  Report  on  The  Impact  of 
Divorce  on  Existing  Wills. 
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Introduction 


Last  year,  17,500  divorces  were  granted  in  Ontario.  In  the  turmoil  of 
divorce,  unintended  results  often  occur.  Disentangling  the  lives  and  affairs 
of  a  married  couple  is  often  as  complex  and  difficult  as  it  is  distressing. 
Sometimes  spouses  unwittingly  overlook  aspects  of  their  affairs  which  need 
to  be  examined  in  the  light  of  the  divorce.  Among  these  perhaps  the  most 
important  are  the  ex-spouses'  wills.  Probably  few  people  would  consciously 
intend  to  benefit  ex-spouses  to  whom  they  had  not  been  married  for  many 
years,  once  the  family  property  had  been  divided.  They  would  often  be 
surprised  to  learn  that  this  might  be  the  result  of  their  failure  to  alter  their 
wills  following  divorce. 

Existing  wills  are  unaffected  by  the  subsequent  divorce  of  the  testator. 
Under  Ontario  law,  a  will  can  only  be  revoked  by  compliance  with  the 
statutory  formalities,1  or  by  the  marriage  of  the  testator.  This  report 
concerns  two  questions :  should  the  law  be  changed  to  deal  with  inadvertent 
failure  to  alter  an  existing  will  following  a  divorce,  and  if  so  what  reforms 
would  be  desirable?2 

The  questions  are  difficult  because  they  involve  an  implicit  clash 
between  two  principles,  both  of  which  have  a  valued  place  within  the  law: 
firstly,  the  principle  that  people  should  be  free  to  dispose  of  their  estates  in 
any  way  they  think  best;  and  secondly,  the  principle  that  neither  injustice 
nor  windfall  benefits  should  result  from  carelessness  or  neglect.  Achieving 
a  balance  between  these  two  competing  principles  requires  a  careful  exami- 
nation of  both  the  need  for  reform  and  the  possibility  that  the  remedy  may 
be  more  extreme  than  the  ill  it  seeks  to  cure. 

Wills  by  their  very  nature  are  revocable  documents,  and  many  people 
commendably  make  a  number  of  wills  during  their  lives,  altering  them  to 
deal  with  new  situations,  assets  or  desires.  Making  a  new  will  generally  acts 
to  supersede  any  earlier  wills.  Generally  a  testator  remains  free  to  revoke 
or  change  the  will  at  any  time  before  death. 

However,  revocation  must  be  a  conscious  act,  carried  out  in  accord- 
ance with  statutory  formalities.  It  will  not  be  implied  from  a  change  in 
the  circumstances  of  the  testator  or  the  family.3  There  is  one  major  excep- 


The  Wills  Act,  R.S.O.  1970,  c.  499,  s.  22;  Succession  Law  Reform  Bill,  Bill  85, 
1976,  s.  15. 

In  preparing  this  Report,  we  have  drawn  heavily  on  a  New  Zealand  Report, 
prepared  by  the  Property  Law  and  Equity  Reform  Committee,  on  The  Effect  of 
Divorce  on  Testate  Succession  (1973).  See  also  Manitoba  Law  Reform  Com- 
mission, Report  on  Family  Law,  Part  I  The  Support  Obligation,  Part  II  Property 
Disposition,  p.  106;  New  York  Commission  on  Estates,  Fifth  Report,  Leg.  Doc. 
1966,  No.  19,  p.  464. 

The  Wills  Act,  R.S.O.  1970,  c.  499,  s.  21,  following  section  19  of  the  English 
Wills  Act,  1837  (7  Will.  4  &  1  Vict.,  c.  26);  see  also  Succession  Law  Reform 
Bill,  Bill  85,  1976,  s.  17. 
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tion  to  this  rule:  a  will  is  generally  revoked  by  the  subsequent  marriage  of 
the  testator,  unless  the  will  had  been  made  in  contemplation  of  the 
marriage.  Most  Commonwealth  countries  have  similar  provisions  in  their 
legislation  concerning  wills.4 

A  will  remains  valid  following  the  testator's  divorce,  unless  he  sub- 
sequently makes  a  new  will  or  remarries.  A  gift  in  his  will  to  his  spouse 
will  take  effect  as  set  out  in  the  will,  regardless  of  the  intervening  divorce. 
This  remains  so  whether  the  spouse  is  expressly  named  in  the  will,  or  is 
simply  described  as  "my  wife"  (or  "my  husband").  In  the  latter  case  the 
general  rule  of  construction  is  that  where  somebody  fulfils  the  description 
used  in  the  will  at  the  time  it  was  executed,  that  person  will  take  the  gift;5 
this  rule  applies  even  if  a  later  change  of  circumstances  renders  the  descrip- 
tion inapplicable.6 

Many  jurisdictions  in  the  common  law  world  have  noted  the  injustice 
and  hardship  that  may  result  from  the  absence  of  legislation  dealing  with 
the  situation  where  a  testator  is  divorced  after  making  a  will  which  benefits 
the  ex-spouse.  They  have  been  concerned  with  factual  situations  similar  to 
the  following  case.  A  testator  made  his  will  in  the  late  1950s,  leaving  his 
entire  estate  to  his  wife.  In  1965  they  were  divorced  and  a  generous 
property  settlement  was  made;  he  never  remarried,  though  his  wife  married 
again  a  few  months  after  the  divorce.  In  1976  the  testator  died,  survived  by 
his  former  wife.  He  had  not  altered  his  will  since  he  made  it  twenty  years 
ago,  and  so  his  quite  substantial  estate  went  to  a  woman  who  had  been 
married  to  somebody  else  for  the  last  ten  years.  Her  will  was,  however, 
automatically  revoked  by  her  remarriage,  so  that  her  ex-spouse  would 
have  inherited  nothing  if  she  had  died. 

Such  factual  situations  are,  perhaps,  rare;  but  they  do  happen,7  and 
the  result  seems  strangely  at  odds  with  the  probable  intentions  of  all  in- 
volved, and  the  apparent  justice  of  the  situation.  The  case  for  reform  builds 
upon  the  basic  fact  situation,  taking  it  as  given  that  it  is  appropriate  for  the 
law  to  intervene  in  proper  circumstances  to  modify  a  properly  executed 
existing  will. 

The  Case  for  Reform 

To  argue  for  reform  in  this  area  of  the  law  is  to  make  a  basic 
assumption  about  divorce:  that  the  dissolution  of  a  marriage  represents  a 
final,  total  break  with  an  old,  unhappy  relationship,  a  cutting  of  losses,  a 
settling  of  accounts.  One  may  quite  reasonably  suppose  that  a  divorced 
testator  would  not  intend  to  benefit  a  former  spouse  under  a  will,  or  at 
least  not  be  as  generous  as  would  have  been  the  case  if  the  marriage  were 


4  See,  for  example,  Wills,  Probate  and  Administration  Act,  1898-1974,  s.  15 
(N.S.W.);  The  Wills  Act,  R.S.A.  1970,  c.  593,  s.  17;  The  Wills  Act,  R.S.B.C. 
1960,  c.  408,  s.  16;  The  Wills  Act,  R.S.  Bah.  1966,  c.  164,  s.  18. 

5  In  re  Coley;  Hollinshead  v.  Coley,  [1903]  2  Ch.  102. 

6  Re  Cameron;  Cameron  v.  Toronto  General  Trusts  Corporation,  [1940]  O.R.  49, 
[1939]  4  D.L.R.  581,  affirming  [1939]  O.W.N.  459;  Re  Marks,  [1945]  O.W.N. 
717;  Re  Bain,  [1953]  O.W.N.  970. 

7  See,  for  example,  Goldfield,  Shore  and  Canada  Trust  Company  v.  Koslovsky, 
[1976]  2  W.W.R.  553  (Man.  Q.B.). 


still  in  existence.  In  the  turmoil  of  the  divorce  process,  the  will  is  seldom 
the  uppermost  thought  in  the  parties'  minds. 

To  argue  that  the  testator's  failure  to  revoke  his  will  following  divorce 
is  evidence  of  his  approval  of  its  terms,  is  hardly  convincing  in  the  light  of 
the  admittedly  lax  tendencies  of  the  public  with  respect  to  the  making  or 
reviewing  of  wills.8 

The  lawyer  acting  in  divorce  proceedings  should,  of  course,  draw  his 
or  her  client's  attention  to  the  question  of  revising  a  will  in  the  light  of  the 
marriage  breakdown.  This  may  be  generally  done;  if  this  were  not  the  case 
there  would  doubtless  have  been  much  more  dissatisfaction  with  the  exist- 
ing law,  and  a  greater  demand  for  legislative  reform.9  However,  there  is  no 
way  of  ensuring  that  lawyers  do  advise  their  clients  about  this  important 
matter,  and  the  end  result  may  be  that  divorced  testators  overlook  the  need 
to  reconsider  their  wills.  Thus  inadvertently,  wills  made  during  a  marriage 
will  remain  effective  after  the  marriage  is  dissolved.  Unwittingly,  injustices 
may  result. 

The  present  law  assumes  that  divorced  testators  would  wish  to  con- 
tinue to  have  their  property  pass  to  their  ex-spouses.  But  this  seems  to 
run  counter  to  the  expectations  of  most  couples  going  through  divorce 
proceedings,  who  wish  finality  and  an  end  to  disputes.  There  is  a  strong 
argument  for  reversing,  by  statute,  the  existing  presumption  that  a  sub- 
sequent divorce  does  not  necessarily  affect  how  a  testator  wishes  his  affairs 
to  be  settled,  unless  he  revises  or  revokes  the  will. 

Reversing  the  presumption  would  bring  the  law  more  into  accord 
with  general  contemporary  expectations.10 

The  Case  Against  Reform 

A  number  of  rather  telling  points  can  be  made  against  this  argument.11 
Firstly,  experienced  lawyers  do  advise  their  clients  about  the  pitfalls  of 


8  Recent  statistics  reveal  the  low  proportion  of  those  dying  in  the  province  who 
make  wills.  If  we  compare  the  number  of  grants  of  probate  issued  in  a  particu- 
lar year  with  the  number  of  registered  deaths,  the  figures  reveal  that  only 
roughly  35%  of  those  dying  in  the  province  had  made  a  will.  These  figures  are 
very  general  and  are  extrapolated  from  the  accumulated  statistics  for  six  years. 
Their  accuracy  may  be  affected  by  the  fact  that  some  grants  are  issued  for 
individuals  who  died  in  a  previous  year,  although  averaging  over  a  six  year 
period  minimizes  this  factor.  Moreover,  where  an  estate  consists  solely  of 
personalty,  the  executor  may  decide  not  to  apply  for  a  grant  of  probate.  Lastly, 
of  course,  the  proportion  of  persons  dying  in  a  given  period  who  have  made  a 
will  is  likely  to  be  much  higher  than  the  proportion  of  the  adult  population  at 
large  who  have  made  wills.  [Statistics  derived  from  Ontario  Inspector  of  Legal 
Offices,  Annual  Reports  1965-1971;  and  Ontario,  Registrar  General,  Vital 
Statistics,  Annual  Reports  1965-1971.] 

9  The  large  number  of  divorced  spouses  who  subsequently  remarry  (and  thus 
have  their  wills  revoked  by  that  remarriage)  should  also  be  considered;  accord- 
ing to  recent  statistics,  divorced  persons  form  10%  of  all  those  marrying  each 
year  in  Canada.  In  1974,  of  397,648  men  and  women  who  married,  40,359  had 
been  previously  divorced  and  were  marrying  for  a  second  time;  by  way  of 
comparison,  there  were  45,019  divorces  in  1974. 

10  See  Note:  The  Effect  in  Utah  of  a  Divorce  and  Property  Settlement  on  a  Pre- 
viosly  Executed  Will  —  A  Need  for  Legislation,  [1972]  Utah  L.R.  177. 

U  See  R.  W.  Maag,  The  Effect  of  Divorce  on  Wills  (1967),  40  So.  Calif.  L.R.  708. 


leaving  existing  wills  unrevised  after  a  divorce.  Few  cases  have  come  to 
light  in  Ontario  where  injustice  has  been  caused  by  this  lacuna  in  The  Wills 
Act.  One  may  conclude  that  the  practical  case  for  reform  has  scarcely  the 
compelling  force  required  to  justify  legislative  change. 

More  serious  than  this  essentially  pragmatic  argument  is  the  argument 
from  the  principle  of  testamentary  freedom:  a  will  is  a  solemn  document, 
formally  executed,  and  the  law  should  be  reluctant  to  interfere  with  the 
express  intentions  of  testators,  thus  denying  them  freedom  to  dispose  of 
their  estates  in  any  way  they  see  fit. 

Finally,  when  one  considers  the  factual  situations  that  may  arise  in 
this  area  of  the  law,  one  may  quite  reasonably  conclude  that  more  injustice 
might  result  from  reform  than  from  the  status  quo. 

There  are  only  three  basic  reasons  why  a  testator  would  not  change 
a  will  at  the  time  of  a  divorce:  firstly,  that  for  one  reason  or  another,  the 
issue  was  never  considered;  secondly,  that  the  testator  had  considered  the 
problem,  and  intended  to  revise  the  will,  but  never  quite  got  round  to 
doing  it;  and  lastly,  that  the  question  had  been  considered,  but  the  testator, 
on  reflection,  had  made  a  conscious  decision  to  leave  the  old  will  in  place. 
The  third  possibility  reminds  us  that  conscientious  lawyers  representing 
clients  in  divorce  proceedings  will  ensure  that  the  client  is  aware  of  the 
advisability  of  revising  the  will  in  the  light  of  the  marriage  breakdown,  and 
that  some  divorced  spouses  may  remain  on  harmonious  terms  and  may 
prefer  to  benefit  the  ex-spouse  regardless  of  the  divorce.  A  bitter  and  pain- 
ful dissolution  of  the  marriage  would  encourage  the  making  of  a  new  will. 

One  may  fairly  ask  why  the  law  should  override  the  conscious  deci- 
sions of  some  testators  in  order  to  deal  with  the  inadvertence,  laziness, 
forgetfulness  or  neglect  of  others?  Concern  to  avoid  injustice  or  difficulty 
on  this  point  has  lent  shape  to  our  final  recommendations. 

The  Choice  of  Reform 

Often  the  need  for  law  reform,  and  the  best  remedy  for  present  in- 
justices, is  clear  and  compelling.  In  this  area  of  the  law,  however,  much 
can  be  said  against  change  as  well  as  in  favour  of  it.  On  balance,  we  be- 
lieve, that  in  most  cases,  testators  would  not  wish  to  benefit  their  ex-spouses 
as  generously  once  they  are  divorced,  as  would  be  the  case  if  the  marriage 
was  still  subsisting.  Occasionally  the  opposite  would  be  the  case,  but  we 
believe  such  situations  to  be  rare  indeed.  Reversing  the  presumption  that 
a  divorce  has  no  effect  whatsoever  on  the  will  of  one  of  the  spouses,  would 
bring  the  law  closer  to  popular  expectations. 

The  most  searching  questions  in  this  area  of  the  law  are  only  posed 
when  one  starts  to  consider  the  various  alternative  approaches  which  re- 
form may  take.  We  have  isolated  five  general  approaches  which  might  be 
taken  to  reform  the  law: 

(1)  permit  wills  to  be  revoked  by  implication  because  of  a  general 
change  of  circumstances; 


(2)  allow  a  judge  to  decide  whether  it  would  be  just  in  a  particular 
case  to  let  the  will  stand; 

(3)  state  that  all  existing  wills  are  revoked  by  the  subsequent  divorce 
of  the  testator; 

(4)  modify  the  will  by  striking  down  all  gifts  to  an  ex-spouse; 

(5)  deem  the  ex-spouse  to  have  died  before  the  testator  for  the  pur- 
pose of  interpreting  the  provisions  of  the  will. 

1.  Allowing  Wills  to  be  Revoked  By  a  General  Change  in  Circumstances 

The  first  approach  is  at  once  the  most  extreme  and  least  satisfactory. 
It  would  be  necessary  to  repeal  section  21  of  The  Wills  Act,12  which  pre- 
vents a  will  from  being  revoked  by  implication  because  of  a  change  in 
circumstances.  Ten  American  states  permit  a  subsequent  change  in  the 
condition  or  circumstances  of  a  testator  to  revoke  a  will  by  implication.13 
However,  this  seems  to  be  introducing  a  disturbing  measure  of  uncertainty 
into  probate  law,  and  would  probably  increase  the  amount  of  litigation 
concerning  estates  significantly,  at  least  until  a  substantial  body  of  juris- 
prudence had  accumulated  settling  the  basic  question  of  what  measure  of 
changed  circumstances  would  be  required. 

2.  Revocation  by  Judicial  Discretion 

The  second  alternative,  leaving  the  matter  to  a  judge  to  decide  on 
the  basis  of  the  facts  presented  in  every  case,  also  presents  considerable 
difficulties.  Although  such  an  alternative  is  flexible  enough  to  deal  with  the 
peculiar  details  of  individual  cases,  it  does  so  at  a  cost  of  considerable  un- 
certainty to  those  attempting  to  plan  their  affairs.  It  also  poses  very  difficult 
questions  for  the  judge  without  offering  any  guidelines  to  assist  in  this 
process  of  reasoning.  This  alternative  conjures  up  the  prospect  of  endless 
litigation  and  appeals. 

3.  Automatic  Revocation  of  a  Will  on  Divorce 

The  third  alternative  would  be  to  amend  The  Wills  Act  to  provide  for 
the  automatic  revocation  of  a  will  upon  the  divorce  of  the  testator. 
Such  an  amendment  would  parallel  section  20  of  The  Wills  Act,14 
which  revokes  a  will  upon  the  marriage  of  the  testator,  unless  the  will 
has  been  made  expressly  in  contemplation  of  marriage.  In  such  a  situation 
the  basic  law  of  intestacy  would  control  the  distribution  of  the  estate.  A 
number  of  American  states  have  such  a  provision  in  their  wills  legislation;15 
the  mechanism  is  simple,  unambiguous  and  superficially  attractive.  Since  a 
will  is  revoked  when  one  enters  into  a  marriage,  it  seems  only  sensible  to 
revoke  it  when  the  marriage  ends. 


12  R.S.O.  1970,  c.  499,  s.  21;  Succession  Law  Reform  Bill,  Bill  85,  1976,  s.  17. 

13  See,  for  example,  Mich.  C.L.A.  §702.9;  Ohio  Rev.  Code  Ann.  §2107.-33;  N.H. 
RSA  551:14. 

14  R.S.O.  1970,  c.  499;  see  also  Succession  Law  Reform  Bill,  Bill  85,  1976,  s.  16. 

15  See,  for  example,  Ore.  Rev.  Stat.  §114.130;  Ga.  Code  Ann.  §113-408;  Conn. 
Gen.  Stats.  §45-162. 


However  the  recommendation  is  acceptable  only  if  there  is  one  bene- 
ficiary under  the  will:  the  ex-spouse.  Specific  legacies  to  third  parties  or 
charities,  or  special  provisions  for  the  children  of  the  marriage  would  fall 
along  with  the  rest  of  the  will.  Is  it  a  reasonable  assumption,  that,  if  the 
testator  had  thought  about  his  will  following  his  divorce,  he  would  not  have 
intended  to  make  a  legacy  to  a  friend,  to  give  money  to  charity,  or  to  make 
special  arrangements  for  his  children?  Surely  not:  the  very  assumption  is 
the  wildest  speculation.  Striking  down  the  entire  will  would  be  an  act  of 
legislative  overkill,  which  could  well  cause  more  hardship  and  injustice  than 
the  present  law. 

Alternative  three  might  also  operate  to  strike  down  a  new  will,  made 
after  a  long  separation  but  before  the  divorce,  which  quite  deliberately 
made  no  provision  for  the  estranged  spouse.  One  can  only  note  the  irony 
of  a  reform  which  sabotages  conscious  attempts  to  deal  with  the  mischief 
against  which  the  reform  is  directed. 

4.     Partial  Revocation:  Revocation  of  Gifts  to  the  Ex-Spouse. 

The  fourth  alternative  is  a  much  more  precise  way  of  tackling  the 
problem:  strike  down  all  gifts  to  the  ex-spouse.16  The  will  is  then  read  as 
if  a  blue  pencil  had  deleted  every  reference  to  the  ex-spouse,  which  would 
leave  the  main  body  of  the  will  intact.  Such  an  approach  would  parallel 
section  16  of  The  Wills  Act,11  which  invalidates  gifts  to  attesting 
witnesses.  To  give  a  practical  example,  if  the  will  contained  a  provision 
granting  a  life  interest  to  the  ex-spouse,  with  remainder  to  the  children, 
striking  down  the  ex-spouse's  interest  would  simply  accelerate  the  gift  in 
remainder  to  the  children. 

However  the  fourth  alternative  also  presents  difficulties  which  pre- 
vent us  from  recommending  its  adoption.  Consider  the  case  of  a  testator 
who  makes  an  outright  gift  of  part  of  his  estate  to  his  spouse,  but  also  in- 
cludes an  alternative  disposition  providing  that  if  the  spouse  dies  before 
him,  the  property  should  go  to  charity.18  If  the  fourth  alternative  were  to 
be  adopted,  the  wife  would  not  be  able  to  take  the  legacy,  but  neither  would 
the  charity,  and  the  gift  would  fall  to  be  distributed  as  if  there  were  an 
intestacy.  Such  a  result  would  be  neither  sensible  nor  just. 

One  can  easily  envisage  bitter  family  disputes  between  children  or 
other  relatives  with  competing  claims  if  the  fourth  alternative  were  adopted. 
Let  us  suppose  that  a  testator  sets  up  a  trust  of  one  hundred  thousand 
dollars,  the  income  from  which  is  to  go  to  his  or  her  spouse  for  life,  and 
upon  the  death  of  the  spouse  to  their  daughter;  the  residue  of  the  estate 
is  to  go  to  their  son.  If  the  couple  are  subsequently  divorced,  the  will  for 


16  Pennsylvania,  in  1972,  enacted  one  form  of  this  approach:  Purdon's  Penna. 
C.S.A.  Title  20,  Decedents,  Estates  and  Fiduciaries,  section  2507(2). 

If  the  testator  is  divorced  from  the  bonds  of  matrimony  after  making 
a  will,  all  provisions  in  the  will  in  favour  of  or  relating  to  his  spouse  so 
divorced  shall  thereby  become  ineffective  for  all  purposes. 
See  also  Hawaii  Rev.  Stats.  §536-13;  Washington  Rev.  Code  11.12.050. 

17  R.S.O.  1970,  c.  499;  see  also  Succession  Law  Reform  Bill,  Bill  85, 1976,  s.  12(1). 

18  Framing  the  alternative  disposition  in  terms  of  the  failure  of  the  gift  to  the 
spouse  for  any  reason,  rather  than  in  terms  of  the  former  spouse  predeceasing 
the  testator,  would  avoid  these  difficulties. 


some  reason  not  being  changed  at  divorce,  and  there  is  legislation  invali- 
dating the  provisions  in  the  will  in  favour  of  the  ex-spouse,  there  may  be 
difficulties  in  settling  the  estate.  Should  the  remainder  interest  of  the 
daughter  be  accelerated?  Or  should  the  son,  as  residual  beneficiary,  receive 
the  income  from  the  trust  fund  for  the  duration  of  the  ex-spouse's  life? 
Should  the  daughter  receive  the  income  from  the  trust  after  both  parents 
die?  Both  son  and  daughter  seem  to  have  arguable  claims. 

It  would  also  be  unwise  to  restrict  the  statutory  modification  of  the 
will  to  beneficial  interests.  It  may  be  just  as  undesirable  to  allow  an  ex- 
spouse  to  accept  an  appointment  as  an  executor,  trustee  or  guardian  as  to 
permit  acceptance  of  a  legacy.  Thus  it  would  be  necessary  to  state  expressly 
that  all  provisions  relating  to  the  ex-spouse  become  ineffective  on  divorce, 
or  to  revoke  provisions  naming  the  ex-spouse  as  executor  or  trustee. 

The  fourth  alternative  has  been  adopted  in  a  number  of  other  juris- 
dictions, and  could  form  the  basis  of  reform  in  Ontario  which  would  deal 
satisfactorily  with  the  majority  of  cases.  However,  the  difficult  problem  of 
the  failure  of  an  alternative  gift  expressed  in  terms  of  the  former  spouse 
predeceasing  the  testator,  remains.19  This  difficulty  represents  an  additional 
reason  for  preferring  the  fifth  alternative. 

5.     Modification  by  Deeming  the  Ex-Spouse  to  Have  Died  Before  the 
Testator 

The  fifth  alternative  avoids  the  difficulties  which  have  been  discussed. 
Where  a  testator  is  subsequently  divorced,  his  will  shall  be  read  as  if  the 
ex-spouse  had  died  before  him.  This  approach  has  been  adopted  by  the 
American  Uniform  Probate  Code20  and  by  similar  legislation  in  many  other 
American  states,21  and  recommended  for  adoption  in  New  Zealand  and 
Manitoba. 

It  is  not  unusual  for  wills  to  contain  substitutional  provisions  in  case 
a  beneficiary  dies  before  the  testator.  The  fifth  alternative  would  set  this 


19  It  is  significant  that  the  State  of  New  York,  which  adopted  the  fourth  alternative 
in  1966  [see  Estates,  Powers  and  Trusts  Law,  §5-1.4  as  enacted  by  L.  1966, 
c.  952],  subsequently  amended  its  statute  to  adopt  the  fifth  alternative,  to  avoid 
this  difficulty  [see  Estates,  Powers  and  Trusts  Law,  §5-1.4  as  enacted  by  L.  1969, 
c.  805]: 

§5-1.4  (a)  If,  after  executing  a  will,  the  testator  is  divorced,  his 
marriage  is  annulled  or  its  nullity  declared  or  such  marriage  is  dissolved 
on  the  ground  of  absence,  the  divorce,  annulment,  declaration  of  nullity  or 
dissolution  revokes  any  disposition  or  appointment  of  property  made  by  the 
will  to  the  former  spouse  and  any  provision  therein  naming  the  former 
spouse  as  executor  or  trustee,  unless  the  will  expressly  provides  otherwise, 
and  the  provisions,  dispositions  and  appointments  made  in  such  will  shall 
take  effect  as  if  such  former  spouse  had  died  immediately  before  such 
testator. 

(b)  The  provisions  of  this  section  apply  to  the  will  of  a  testator  who 
dies  on  or  after  its  effective  date,  notwithstanding  that  the  will  was  executed 
and  the  divorce,  annulment,  declaration  of  nullity  or  dissolution  was  pro- 
cured prior  thereto. 

20  Adopted  in  Alaska,  Arizona,  Colorado,  Florida,  Idaho,  Minnesota,  Montana, 
Nebraska,  New  Mexico,  North  Dakota,  South  Dakota,  Utah. 

21  See,  for  example,  111.  Ann.  Stats.  1973,  c.  3,  §46. 
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alternative  mechanism  in  motion  if  the  couple  were  divorced,  in  the  same 
way  as  if  the  beneficiary  had  pre-deceased  the  testator.  Although  we  are 
usually  wary  of  importing  new  fictions  into  the  law,  in  this  case  we  can 
foresee  fewer  practical  problems  than  from  any  other  reform  alternative. 

The  drafting  of  this  alternative  will  be  difficult  since  it  will  also  be 
necessary  to  take  into  account  possible  problems  posed  by  very  complex 
wills.22  The  fifth  alternative  gives  no  very  certain  guidance  on  these  matters 
which  require  separate  policy  decisions.  For  example,  occasionally  a  testa- 
tor may  establish  a  secret  trust  in  which  the  real  beneficiary  is  not  revealed 
in  the  will,  but  takes  through  an  intermediary.  An  ex-spouse  may  appear 
to  take  beneficially  on  the  face  of  a  will,  but  in  fact  may  be  regarded,  by 
virtue  of  a  fully  secret  trust,  as  holding  on  a  trust  for  the  real  beneficiary. 
In  a  half-secret  trust,  the  ex-spouse  does  not  take  beneficially  on  the  face 
of  the  will,  although  the  terms  of  the  trust  and  the  identity  of  the  beneficiary 
do  not  appear.  If  a  secret  trust  has  been  established,  should  the  testator's 
divorce  disqualify  the  ex-spouse  not  merely  from  taking  a  beneficial 
interest,  but  also  from  acting  as  a  trustee  for  third  parties?23  The  most 
reasonable  solution  to  this  problem  would  seem  to  be  to  invalidate  the 
appointment  of  the  ex-spouse  as  a  trustee  of  the  secret  trust,  which  would, 
nonetheless,  leave  the  trust  generally  valid. 

The  problem  of  substitutional  gifts  may  also  have  to  be  taken  into 
account.  Suppose  there  is  "a  gift  of  one  thousand  dollars  to  my  wife  Wendy, 
but  if  she  should  die  before  me,  or  die  within  a  period  of  thirty  days  fol- 
lowing my  decease,  to  my  godchild  George,  the  residue  of  my  estate  to  my 
son  Stephen".  Is  it  reasonable  to  suppose  that  the  testator  would  wish  the 
property  to  devolve  as  if  his  wife  had  predeceased  him,  even  though  this  is 
only  a  legal  fiction?  To  put  the  matter  in  concrete  terms :  would  the  testa- 
tor wish  George  to  receive  the  gift,  or  Stephen? 


22  Section  2-508  of  the  Uniform  Probate  Code  provides  the  following  example  of 
drafting: 

If  after  executing  a  will  the  testator  is  divorced  or  his  marriage 
annulled,  the  divorce  or  annulment  revokes  any  disposition  or  appointment 
of  property  made  by  the  will  to  the  former  spouse,  any  provision  con- 
ferring a  general  or  special  power  of  appointment  on  the  former  spouse, 
and  any  nomination  of  the  former  spouse  as  an  executor,  trustee,  con- 
servator, or  guardian,  unless  the  will  expressly  provides  otherwise.  Property 
prevented  from  passing  to  a  former  spouse  because  of  revocation  by 
divorce  or  annulment  passes  as  if  the  former  spouse  failed  to  survive  the 
decedent,  and  other  provisions  conferring  some  power  or  office  on  the 
former  spouse  are  interpreted  as  if  the  spouse  failed  to  survive  the 
decedent.  If  provisions  are  revoked  solely  by  this  section,  they  are  revived 
by  testator's  remarriage  to  the  former  spouse.  For  purposes  of  this  section, 
divorce  or  annulment  means  any  divorce  or  annulment  which  would 
exclude  the  spouse  as  a  surviving  spouse  within  the  meaning  of  Section 
2-802(b).  A  decree  of  separation  which  does  not  terminate  the  status  of 
husband  and  wife  is  not  a  divorce  for  purposes  of  this  section.  No  change 
of  circumstances  other  than  as  described  in  this  section  revokes  a  will. 

23  The  cases  make  it  clear  that  secret  trusts  operate  outside  the  will,  and  many 
scholars  have  noted  the  difficult  analytical  and  practical  problems  which  this 
presents.  The  case  law  does  suggest  that  were  an  ex-spouse  to  be  the  beneficiary 
of  a  secret  trust  set  up  before  the  testator's  divorce  and  not  altered  subsequently, 
legislation  invalidating  direct  testamentary  dispositions  to  an  ex-spouse  would 
not  apply,  with  the  result  that  the  ex-spouse  could  take:  by  analogy  to  Re 
Young,  [1951]  Ch.  344,  350  and  Re  Gardner,  [1923]  2  Ch.  230. 


Parallel  difficulties  are  posed  by  a  will  which  contains  a  devise  of  a 
beneficial  interest  to  a  third  party,  limited  with  reference  to  the  ex-spouse's 
life.  Does  the  interest  terminate  if  the  ex-spouse  is  deemed  to  have  pre- 
deceased the  testator,  as  it  would  have  done  had  the  ex-spouse  in  fact  died? 
Or  should  the  law  operate  to  modify  only  dispositions  in  her  favour,  from 
which  she  derives  profit?  In  our  view,  any  reform  should  be  so  phrased 
as  to  achieve  the  latter  result. 

The  Argument  Concluded 

All  five  alternative  proposals  have  their  merits,  but  most  present  dis- 
tinct disadvantages.  Our  preference  is  to  recommend  the  fifth  alternative, 
deeming  the  ex-spouse  to  have  died  before  the  testator,  as  being  the  most 
efficacious,  reasonable  and  fair  path  of  reform.  The  fifth  alternative  achieves 
an  admirable  precision  in  remedying  the  ills  of  the  present  law,  without 
disturbing  unduly  existing  arrangements  or  future  plans.  In  recommending 
that  reform  in  Ontario  take  this  path,  we  are  following  the  example  of  the 
New  Zealand  Property  Law  and  Equity  Reform  Committee,  the  Manitoba 
Law  Reform  Commission  and  the  American  Uniform  Probate  Code. 

Although  the  problems  of  complex  estates  pose  difficulties,  both 
analytical  and  practical,  for  any  alternative  course  of  reform  in  this  area 
of  the  law,  it  is,  of  course,  true  that  those  with  complex  wills  are  more  like- 
ly to  have  expert  counsel  to  guide  them  around  any  difficulties  that  statutory 
rules  may  present.  For  the  average  testator  who  may  not  revise  his  will  as 
frequently  as  may  be  desirable,  reforming  the  law  to  reverse  the  present  pre- 
sumption that  a  will  is  unaffected  by  a  subsequent  divorce,  presents  few 
practical  difficulties  and  accords  both  with  justice  and  the  intentions  of 
most  testators.  Such  a  reform  would  not  result  in  any  hardship  to  individual 
spouses,  since  in  most  cases  arrangements  for  the  division  of  family  prop- 
erty will  have  been  made  at  the  time  of  the  divorce,  and  since  it  will  be 
possible  under  Part  IV,  sections  58(h)  and  59  of  the  Succession  Law  Re- 
form Bill,  Bill  85,  1976,  for  ex-spouses  to  claim  support  from  the  deceased's 
estate;  a  court  may  order  periodic  payments,  lump-sum  awards  or  transfers 
of  property  to  satisfy  this  support  obligation. 

We  would  stress  that  the  reform  we  are  recommending  here  is  a  rule 
of  construction  and  that,  as  such,  it  is  less  preferable  than  a  conscious 
consideration  of  the  problem  by  testators  themselves  at  the  time  of  divorce. 
We  are  convinced  however  that  it  represents  a  substantial  improvement 
over  the  existing  law.  As  we  mentioned  earlier,  most  testators  do  make  wills 
after  divorce,  alerted  by  their  lawyers  who  advise  them  of  the  need  to 
reconsider  former  dispositions.  Such  new  wills  would  remain  unaffected 
by  the  reforms  we  are  discussing  here.  Similarly  it  could  happen  that 
spouses  might  remain  on  fairly  amicable  terms  following  a  divorce  and 
might  wish  the  other  spouse  to  benefit  under  the  will.  To  deal  with  this 
type  of  situation,  we  recommend  that  the  proposed  reforms  should  apply 
only  in  the  absence  of  an  express  contrary  provision  in  the  will.  This  might 
take  the  form  of  a  clause  stating  that  the  provisions  in  the  will  in  favour 
of  the  spouse  are  to  have  effect,  whether  or  not  the  spouses  are  married  at 
the  time  of  the  testator's  death,  or  might  merely  be  a  post-divorce  repub- 
lication of  the  old  will. 
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We  consider  that  the  reforms  we  have  proposed  in  this  Report  are  so 
desirable  that  we  would  recommend  that  they  apply  to  all  wills  of  persons 
dying  after  any  legislation  implementing  the  reforms  comes  into  force.  We 
take  the  position  that  the  amending  provisions  should  have  retrospective 
effect  for  a  number  of  reasons.  Firstly,  this  is  consistent  with  the  funda- 
mental principle  that  wills,  by  their  very  nature,  are  ambulatory,  and  that 
the  law  in  effect  at  the  date  of  death  of  the  testator  should  govern.  Second- 
ly, if  we  have  made  out  a  case  for  reforming  the  law  and  if  our  basic 
premise,  that  testators  should  be  deemed  to  prefer  the  invalidation  rather 
than  the  retention  of  testamentary  benefits  conferred  upon  a  former  spouse, 
is  sound,  then  there  is  no  convincing  policy  reason  for  not  making  the  statute 
retrospective  in  its  operation.  Since  it  may  well  be  presumed,  in  the  absence 
of  clear  evidence  to  the  contrary,  that  legislation  is  intended  for  prospective 
operation  only,  the  amending  statute  should  contain  an  express  provision 
clarifying  the  legislative  intention  on  this  point.  To  make  the  legislation 
prospective  only  would  be,  in  effect,  to  postpone  reform  for  a  generation 
or  more,  and  there  are  no  justifiable  grounds  for  so  doing. 

Lastly,  we  have  considered  which  situations  should  operate  to  trigger 
a  statutory  modification  of  the  will.  Throughout  this  Report,  we  have  re- 
ferred to  the  case  of  a  testator  who  is  subsequently  divorced.  In  most  cases 
this  would  be  a  divorce  granted  under  the  Divorce  Act,24  but  the  will  would 
also  be  modified  if  there  was  a  foreign  divorce  recognized  as  valid  in 
Canada.25  The  case  is  clear  for  including  nullity  actions  within  the  group 
of  fact  situations  where  the  will  should  be  modified  by  statute.26  Although 
the  problem  of  the  binding  effect  of  clauses  in  separation  agreements  by 
which  the  spouses  agree  not  to  make  any  claims  on  the  other's  estate  is  an 
analogous  one,27  separation  does  not,  as  an  event,  have  the  legal  formality 
and  finality  of  a  dissolution  of  the  marriage.  The  possibility  of  reconciliation 
is  always  there,  and  should  be  encouraged,  and  it  would  be  inadvisable  for 
the  parties'  wills  to  be  modified  by  statute  in  such  a  situation.  We  also 
think  it  inadvisable  to  recommend  automatic  modification  of  a  will  follow- 
ing a  court-supervised  division  of  family  property  under  section  4  of  The 
Family  Law  Reform  Bill  1976,  in  view  of  the  possibility  of  change  or  varia- 
tion, and  because  the  definition  of  family  assets  subject  to  division  may 
represent  a  comparatively  small  portion  of  some  estates;  it  would  be  unjust 
to  refuse  to  allow  a  spouse  to  accept  a  bequest  of  stocks  or  business  assets, 


24  R.S.C.  1970,  c.  D-8. 

25  In  most  cases  this  would  be  the  result  of  the  application  of  section  6(2)  of  the 
Divorce  Act;  but  see  also  Bevington  (Orse.  Hewitson)  v.  Hewitson  (1975),  4 
O.R.  (2d)  226,  for  recognition  under  the  principles  of  Indyka  v.  lndyka,  [19691 
1  A.C.  33. 

26  Since  the  liberalization  of  divorce  law  in  the  late  1960s,  the  statistics  reveal  a 
marked  decline  in  the  use  of  nullity  actions  to  dissolve  a  marriage.  The  English 
statistics  suggest  that  of  every  160  dissolutions,  only  1  will  be  by  way  of  nullity 
action,  and  the  remaining  159  will  be  by  divorce;  there  is  no  reason  to  think 
that  the  Ontario  figures  are  markedly  different.  In  view  of  this,  and  in  view  of 
the  fact  that  the  situation  with  which  this  paper  has  dealt  is  a  rare  one, 
even  in  the  divorce  context,  it  seems  reasonable  to  doubt  whether  the  problem 
will  ever  occur  in  relation  to  a  testator  whose  marriage  is  annulled. 

27  See,  for  example,  Goldfield,  Shore  and  Canada  Trust  Company  v.  Koslovsky, 
[1976]  2  W.W.R.  553  (Man.  Q.B.). 
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simply  because  he  or  she  had  earlier  agreed  to  share  in  the  family  home, 
furniture  and  car. 

Recommendations 

1.  The  Wills  Act  should  be  amended  to  provide  that  where  a  testa- 
tor is  divorced,  or  where  his  marriage  has  been  annulled,  after  making  a 
will,  the  will  shall  be  read  for  all  purposes  as  if  the  former  spouse  had  died 
before  the  testator,  unless  the  will  expressly  provides  otherwise.  Such  an 
amendment  should  operate  to  revoke  all  dispositions  of  beneficial  interests 
in  favour  of  the  ex-spouse,  to  revoke  provisions  conferring  a  general  or 
special  power  of  appointment  on  the  ex-spouse,  and  to  revoke  provisions 
naming  the  ex-spouse  as  executor  or  trustee. 

2.  Although  the  amendment  should  operate  to  invalidate  the  ap- 
pointment of  an  ex-spouse  to  act  as  trustee  for  a  secret  trust,  established 
before  the  testator's  divorce,  it  should  not  otherwise  interfere  with  the 
secret  trust. 

3.  The  amendment  should  apply  to  all  wills  of  persons  dying  after 
the  enactment  of  legislation  implementing  the  reform. 


Conclusion 

We  wish  to  express  here  our  sincere  thanks  to  His  Honour  Judge  F. 
Joseph  Cornish,  of  the  County  Court,  Judicial  District  of  York,  for  his 
suggestion  that  we  undertake  a  review  of  the  matters  dealt  with  in  this  Re- 
port. We  are  also  grateful  to  Harold  S.  Day,  Esq.,  Q.C.,  Michael  B.  Jame- 
son, Esq.,  Q.C.,  George  T.  Walsh,  Esq.,  Q.C.,  and  Emile  R.  Kruzick,  Esq., 
representatives  of  the  Wills  and  Trusts  Subsection  and  the  Family  Law 
Subsection,  Ontario  Branch,  of  the  Canadian  Bar  Association,  for  a  most 
helpful  exchange  of  views  on  this  topic.  The  consultation  with  practising 
members  of  the  bar  was  arranged  through  L.  K.  Ferrier,  Esq.,  Chairman 
of  the  Law  Reform  Committee,  Ontario  Branch  of  the  Canadian  Bar 
Association,  whose  assistance  we  gratefully  acknowledge. 

Finally  we  would  record  here  our  thanks  and  appreciation  to  R.  S.  G. 
Chester,  Esq.,  one  of  the  legal  research  officers  of  the  Commission,  who 
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was  responsible  for  the  main  burden  of  the  research  in  this  project  and  the 
preparation  of  this  report.  We  are  much  in  his  debt. 

All  of  which  is  respectfully  submitted. 


H.  ALLAN  LEAL,  Chairman 


JAMES  C.  McRUER,  Commissioner 


RICHARD  A.  BELL,  Commissioner 


W.  GIBSON  GRAY,  Commissioner 


February  28,  1977 


WILLIAM  R.  POOLE,  Commissioner 


